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CARLSON, JUSTICE, FOR THE COURT:

1. Tisus Horton was convicted in the Circuit Court of Lee County of felony child abuse
and was sentenced to a term of twenty years in the custody of the Missssippi Department of
Corrections, with e@ght years suspended, and five years of podt-release supervison. Following
the denid of her motion for INOV or, in the dternaive, a new trid, Horton timely appeded

to this Court. Finding no reversble error, we affirm the judgment of the Circuit Court of Lee

County.



FACTSAND PROCEEDINGSIN THE TRIAL COURT

12. On April 28, 2001, after spending the evening in the care of his father's new wife,
Tissus Horton, six-year-old Samuel' was rushed to the emergency room with blisers on his
feet and legs. Unaware of the cause of the blisters and burns, doctors treated Samuel for staph
infection and released him after gpproximately daght days. Sx months later, Samud confided
in a neighbor and then his mother that Tissus Horton had forced him to take a bath in scalding
hot water. When he refused and had attempted to get out of the tub, she beat him with a curtain
rod.

113. Tissus Horton was indicted by a Lee County Grand Jury on January 31, 2002, on one
count of felonious child abuse. Trial commenced on November 24, 2003, Hon. Paul S
Funderburk predding. Because of the nature of this case, we fed compeled to detail the
testimony & trid.

14. The State called severa witnesses. Samud’s mother testified that her six-year-old son
was vidgting his father the weekend the incident occurred. She recelved a cdl from her ex-
husband informing her that something was wrong with their son and that she was to meet them
a the hospitd. Upon ariving at the hospita, she observed blisters on her son’'s feet and legs.
Samud was in the hospitd for gpproximately eight days. After the incident, Samuel was

dlowed to vigt hisfather, but Tissus Horton was not present during these visits.

'Samuel is a fictitious name which we will use in referring to the minor victim. No legitimate purpose
would be served by identifying this victim of tender years.
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15. Samud’s mother tedified that approximately five months after the incident Samud firgt
informed a neighbor, Gena Aleva? and then informed her that Tissus had caused the burns on
his legs.  When questioned about what her son had told her concerning the incident, Samud’s
mother testified that he said:

Tisus put him in a bathtub with hot water in it, and he told her that the water was

too hot. And ingtead of her putting cold water in there, she didn't. She put more

hot water init. . . . And she told him to reach down and get the stopper out of the

tub. And when he didn't, she hit him with a rod off the mini-blind and then told

him to reach in there and get the stopper out again.
Samud’s mother stated that her son waited five months to tell her what had occurred because
he was arad Horton “would whoop him.” Samud’s mother then informed Nurse Link and later
Tammy Soden, a socid worker with the Missssppi Depatment of Human Services, of what
her son had told her.
T6. Samuel was 9x years old at the time of the incident and eight years old at the time of
the trid. Samud tedtified that on a Saturday night, Tissus ran the water in the tub for his bath,
and that when he got in the tub, he told Tissus that the water was too hot. Samuel thought that
Tissus then added cold water to the tub, but she again cut on the hot water. When Samud got
back into the tub, the water was hot and burning him. He told Tissus he had to go to the

bathroom, so he could get out of the tub, but then he had to get back into the tub. According

to Samud, once he bathed, Tissus told him to pull the plug out of the drain, and when he had

2Pursuant to Miss. R. Evid. 803(24), a hearing was hedld to determine if the testimony of Samuel’s
mother, as well as the testimony of Tammy Soden and Lanette Washington, would be admissible as an
exception to the hearsay rule. Finding that the testimony satisfied both the necessity prong and the
trustworthiness prong and further finding that the testimony was more probative than prejudicial, the trial court
allowed the hearsay statements to be admitted into evidence.

3



trouble pulling the plug, Tissus hit Samuel on the back twice with the curtain rod. When
Samud got out of the tub, he noticed that he had blisers on his feet, and upon tdling Tisus,
de sad de dd not know how that could have occurred, and she did nothing to treat the
bligers. Samud dso tedtified that Tissus told him that if he told his faher about wha had
happened, she would “whoop me” Samud further tedtified that the trestment he receved at
the hospitd was very painful. He dso admitted that he told the doctors a the hospita that at
first he believed the blisters possibly occurred while playing outside in the weeds.
17. The State next cadled Tammy Soden, a socid worker for the Missssppi Department of
Human Services (“DHS’), who tedtified she received a report on September 26, 2001, that
Samud had been “burned in bath water.” Soden tegtified that she interviewed Samuel aone the
next day at his home. Soden further testified that Samue told her that “his Daddy’s girlfriend,?
Tissus, put him in hot water.” Soden questioned Samuel about the water, and he informed her
that it was hot and that Tissus knew it was hot. Soden testified that Samuel also stated he bathed
done and tha there were no other children present. Soden saw the marks left on Samud’s feet
and legs. Soden dso tedtified that:

| asked him why he had not told what happened, and he said -- he just sat there.

He wouldn't say anything at first, and | asked him was he afraid or scared, and he

sad -- he nodded yes, and said, Scared. And | asked him if anyone had told him
not to tell aswell, and he said that Tissus told him don't tell or shell whip me.

®Tissus Horton and Samuel’ s father were married on May 27, 2000.
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Soden tedtified that ater speaking with Samud, she contacted Detective Lanette Washington,
a detective with the Tupelo Police Department, to file a statement regarding her interview with
Samud.
118. Detective Washington, who works mostly in child abuse sex crimes and dderly abuse,
tedtified that she receved a cdl from DHS concerning Samued. She interviewed Samud on
October 30, 2001. Washington tedtified that Samuel told her Horton had forced him into a tub
of hot water caudng hm to suffer burns on his feet and legs. At the time of the interview,
Washington took pictures of Samud’s scars which she stated “[started] on his buttock area, dl
the way to hisfeet.”
19. Dr. Charles Robertson, a pediatrician for North Missssippi Pediatrics, testified that
he admitted Samud to North Missssppi Medica Center on April 29, 2001, after he came to
the emergency room the night of April 28. Dr. Robertson tedtified that he noticed Samud had:

an unusua pattern on his -- backs of his legs, basicdly, where he had some

rather large blisers amost confluently around at least one, or maybe both,

ankles, and there was redness going up the back and some blisters higher on the

leg, on the podterior thigh, and some areas of redness without bligtering. . . . It

went up dmogt to his waist. There was diffuse redness at the back of his legs,

over the buttocks, to about the waist area, and there did not seem to be any on

the front. . . . my initid concern was that he had a staph or a strep infection that

was rapidly progressing. The emergency room physician had told me that he had

seen the bligers evolve, so infection, which needed to be treated with

antibiotics, was my first concern.

Samud was admitted to the hospita and placed on IV antibiotics. A plastic surgeon, Dr. Robert

C. Buckley, was aso consulted to help manage the blisters and burns. On May 6, 2001, Samuel



was discharged with a diagnods of probable Staphylococcal Scalded Skin Syndrome*  Dr.
Robertson was never informed that Samuel was placed in a tub of hot water. Also, dthough the
test for Scaded Skin Syndrome test was negative, Dr. Robertson sad this condition was “very
uncommon.”  We note this colloquy a the end of Dr. Robertson’s direct examination. “Q. Dr.
Robertson, after reviewing the notes, was this injury conastent with a child being put in a tub
of hot water. A. Yes, it isconsstent with that.”

910. Dr. Robert C. Buckley, board certified in plastic surgery, testified that he was cdledin
to conult on Samud’s case. Although he did not directly ask the family wha had caused
Samud’ sinjuries, he was informed that they were due to bug bites.

11. Dr. Robert Van Wadling, an accepted expert witness in the field of pediatric medicine,
was ds0 a Sta€s witness Dr. Wadling opined from the medical records and Samud’s
admissons tha Samuel was a victim of non-accidenta trauma Dr. Waling stated that it was
not uncommon for a victim of physcad abuse, especidly a child, to dday in teling an adult
about the abuse. Dr. Wdling dso stated that he has found children find it dfficult to discuss
the abuse if the abuser is close a hand. After Dr. Wdling's testimony, the State rested. The
defendant moved for a directed verdict, which was denied by the trid court.

112.  The defendant’s firg witness was Vandetta Gates, Tissus Horton's sister. Gates tedtified
that on the day of the inddent Horton's two children and her own child, along with Samuel,

were playing a Gates's grandmother’s house. After Horton got off work, she came by and

“The word “scalded” is a description of the skin and does not necessarily mean that the skin was
burned by a hot liquid. The condition is caused by a*poison put out by the staphylococcus that causes skin
layers to separate.”



picked up her two children and Samud. Gates left with her child gpproximatedy five minutes
later to meet Horton a her home because she wanted to use her computer. After they got to
Horton's house, the children went out to play in the backyard. Gates tedtified that Samud came
up to her complaning that his foot hurt. She noticed that he had a water blister on the back of
his foot and told him she would ask his father to get him some medicine when he came home.
Gates tedified that approximately thirty minutes later, Samud dated complaining about his
foot agan. She noticed the blister had spread, so she went ingde to inform Horton that Samuel
had awater blister on hisfoot.

13. Gates tedtified that Horton was cooking dinner for the children, and Horton asked her
two daughters to run their bath. After the girls got out of the bath tub, Samue got in the same
water. Gates testified that al three children supervised their own baths, i.e, running the water,
bathing, and getting out. Gates tedtified that she stayed at Horton's home for gpproximately
four hours and never heard anyone crying or complaning. She left Horton's home when
Samud’s father arrived home from work at approximatey 9:00 p.m. However, Gates testified
that before she left, she informed Samuel’s father about the blister on the back of Samuel’s
foot.

14. Tissus Horton tedified on her own behaf and stated that on April 28, 2001, her
husband cdled to inform her the children were a her grandmother’s house. When she got off
work at approximately 4:30 or 5:00 p.m., she went to her grandmother’s house and visited for
thirty minutes and then took the children home to cook them dinner. Horton tedtified that after

they got home, the children and her sister, Vandetta Gates and her daughter, all played outside



while she cooked dinner. After they came indde, Horton told her older daughter to go run the
bath water for hersdf and her sister. After the grls got out of the tub, Horton told the older
daughter to tell Samud to get in the bathtub. Horton testified that Samuel took a bath in the
sane bath water that her grls used. Horton tedtified that when her husband returned from
work, her dger informed him of the bliger on Samud’s foot. During cross-examination,

Horton tedtified that she had never been interviewed by the State's investigator, Jerry Crocker.

115. Samud’s faher aso tedified for the defense that he arived home at approximately
6:00 or 7:00 p.m. on the evening of April 28, 2001. He tedified that his son told him, after
Gates left, that he had a bliser on his foot. He began to worry after the blister started
goreading, so he took Samud to the emergency room. The father further testified that he called
Samud’s mother once they arrived a the hospital. After the testimony of Samue’s father, the
defense rested.

116. In rebuttd the State cdled Jary Crocker, an investigator for the district atorney’s
office.  Crocker tedtified that on August 27, 2003, he interviewed Tissus Horton. During this
interview, Horton informed Crocker that “she was in another room when [Samud] came into
the room and told her that the bath water was too hot. Tissus Horton stated that she told
[Samud] to go and get back into the bathtub, that the water could not be too hot because her
two daughters took a bath before he did in the same bath water.” Crocker stated that Horton was
not given the opportunity to read and Sgn this statement but that this was a memorandum of

wha she had sad to him during ther interview. Crocker adso tedtified that this interview was



conducted at the request of Horton's atorney. Upon the end of testimony, the defense moved
again for adirected verdict, which was denied by thetrid court.

17. After recdving indructions from the court, and hearing closing argumentsfrom
counsd, the jury retired to ddiberate and in due course found Horton guilty of felony child
abuse. Horton was sentenced to serve a term of twenty years in the custody of the Mississippi
Depatment of Corrections, with eght years of the sentence suspended. Horton was also
placed under post-release supervison upon her release for a period of five years pursuant to
Miss. Code Amn. 8§ 47-7-34. Horton filed a motion for a judgment notwithstanding the verdict,
or, in the dternative, for a new trid, which motions were denied by the trial court. Horton
timdy filed notice of this appea rasng issues as to the sufficiency and weght of the

evidence.

DISCUSSION
118.  Although Horton combines her arguments regarding the sufficiency of the evidence ad
the waight of the evidence, this Court has, on numerous occasions, found these to be two very
Separate issues.
A. Sufficiency of the Evidence
119. The standard of review for a post-trial motion is abuse of discretion. Howell v. State,
860 So. 2d 704, 764 (Miss. 2003). In the recent case of Bush v. State, 895 So. 2d 836, 843
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(Miss. 2005), we discussed the standard which applies in a chdlenge, via a INOV moation, to
averdict based on the sufficiency of the evidence:

In Carr v. State, 208 So. 2d 886, 889 (Miss. 1968), we stated that in
conddering whether the evidence is sufficient to sustain a conviction in the face
of a motion for directed verdict or for judgment notwithstanding the verdict, the
critical inquiry is whether the evidence shows ‘beyond a reasonable doubt that
accused committed the act charged, and that he did so under such circumstances
that every dematt of the offense existed; and where the evidence fails to meet
this test it is insuffident to support a conviction.”  However, this inquiry does
not require a court to

‘ask itdf whether it beieves that the evidence a the trid

established quilt beyond a reasonable doubt.” Instead, the relevant

question is whether, after viewing the evidence in the light most

favorable to the prosecution, any rational trier of fact could have

found the essentiadl eements of the crime beyond a reasonable

doulbt.
Jackson v. Virginia, 443 U.S. 307, 315, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979)
(ctations omitted) (emphess in origind).  Should the facts and inferences
considered in a chdlenge to the sufficiency of the evidence ‘point in favor of
the defendant on aty demet of the offense with suffident force that
reesonable men could not have found beyond a reasonable doubt that the
defendant was quilty,” the proper remedy is for the appellate court to reverse and
render|, i.e. reverse and discharge]. Edwards v. State, 469 So. 2d 68, 70 (Miss.
1985) (ating May v. State, 460 So. 2d 778, 781 (Miss. 1984); see also Dycus
v. State, 875 So. 2d 140, 164 (Miss. 2004). However, if a review of the
evidence reveds tha it is of such qudity and weght thet, ‘having in mind the
beyond a reasonable doubt burden of proof standard, reasonable fair-minded
men in the exercise of impartid judgment migt reach different conclusons on
every dement of the offense’ the evidence will be deemed to have been
aufficient.

120. In order to convict Tissus Horton of the fdonious child abuse of Samud, the State was
required to prove, pursuant to Miss. Code Anmn. 8§ 97-5-39 (Rev. 2000), Horton (1)

intentiondly; (2) burned; (3) Samue (a child); (4) causing serious bodily injury.
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921. Samud tedified that Tissus Horton forced him to take a bath in scalding hot water.
When he tried to dimb out of the tub, Horton beat hm with a curtain rod. Although Samuel
waited dmost sx months to tell his mother about the incident, an expert in pediatrics testified
that it was not uncommon for a child to wait until he felt safe to reved the true nature of his
abuse and his abuser. In addition, there was proof of panful and serious bodily injury requiring
an eght-day hospitdization and leaving permanent, visble scars. While Tissus and her ddgter
tedtified as to a different verson of the events of the night in question, the conflict between
the two versons was a question of fact for resolution by the jury. Obvioudy, the jury credited
Samud’s verson of events. Viewing the evidence in the ligt most favorable to the State,
Samud’s tetimony done provided aufficet evidence with which a rationd juror could have
found that the State proved Horton committed dl of the eements of feonious child abuse.
Therefore, we find without question that the trid court did not err in denying Horton’s motion
for ajudgment notwithstanding the verdict, and we thus find this issue to be without merit.
B. Weight of the Evidence

122.  “A moation for new trid chdlenges the waght of the evidence. A reversd is warranted
only if the lower court abused its discretion in denying a motion for new trid.”  Edwards v.
State, 800 So. 2d 454, 464 (Miss. 2001) (cting Sheffield v. State, 749 So. 2d 123, 127
(Miss. 1999)). “A greater quantum of evidence favoring the [S]tate is necessary for the [State

to withsand a motion for a new trid, as didinguished from a motion for JN.O.V.” Pharr v.

State, 465 So. 2d 294, 302 (Miss. 1984). The verdict must be “so contrary to the
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ovewhdming weght of the evidence tha to dlow it to stand would sanction an
unconscionableinjustice.” Bush, 895 So. 2d at 844. Further in Bush, we hdd:

the evidence should be weghed in the ligt most favorable to the verdict. A

reversal on the grounds that the verdict was againg the overwhelming weight of

the evidence, “unlike a reversal based on insuffidet evidence, does not mean

that acquittal was the only proper verdict.” Rather, as the “thirteenth juror,” the

court dmply disagrees with the jury's resolution of the conflicting testimony.

This difference of opinion does not ggnify acquittl any more than a

dissgreement among the jurors themselves. Instead, the proper remedy is to

grant anew trid.
Id. (footnotes & citations omitted). Although there is conflicting testimony, namely between
the accused and the accuser, we find there is ample undisputed evidence that Tissus Horton
intentiondly burned Samud. Therefore, as with the JNOV motion, we find that the trid court

did not err in denying Horton's motion for a new trid. Thus, this issue is likewise without

merit.

CONCLUSION
923. The trid court properly denied Tissus Horton's motions for directed verdict and for a
judgment notwithstanding the verdict. Reasonable and fair-minded jurors in the exercise of
impartid judgment certainly could have found that the State had proved, beyond a reasonable
doubt, each and every dement of the crime of felony child abuse. Also, as to the motion for

a new trid, we certanly are unadle to say from the record before us that the jury’s verdict was
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agang the ovewhdming weaght of the evidence. Therefore, we dfirm the judgment of
conviction of fdony child abuse and impogtion of sentence of the Lee County Circuit Court.

7124. CONVICTION OF FELONY CHILD ABUSE AND SENTENCE OF TWENTY (20)
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
WITH EIGHT (8) YEARS SUSPENDED AND FIVE (5 YEARS OF POST-RELEASE
SUPERVISION PURSUANT TO MISS. CODE ANN. § 47-7-34, WITH CONDITIONS,
AFFIRMED.

SMITH, C.J.,, WALLER AND COBB, P.JJ., EASLEY, GRAVES, DICKINSON AND
RANOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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